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Lawyers and moral activism: confidentiality versus candor

“ Sandads of professonal resporsibility are affeced first, by concepts of moral
ethics; seoond, by the need to kee the adversary system of liti gation operationd; and
third, by a hope that sound pditi cal values will motivate lawyers when they find
themsel ves clothed with coercive governmental power. When a question about a
lawyer’s professond duty arises, an andyst must consider not only which of the
threeapproaches shoud control the outcome, but in addti on the outcome that the
chosen appoach demands. So unérstood,the task of dedding professond
resporsibilit y questions becmmes as complexas that of dedding ary other legal
question, andit isnowonder that confusion abound when the mmplexty isnot eve
appredated. “

Willi am Nelson

Setting the scene

The oncept of legal ethics has been already very much dscussed and the literature
written in connedionto it exceedls by far people’ s expedation. Nevertheless, apart the
fad that the subject is highly debated, it has not been enlightened completely and a
grea majority of thase whom, with or withou their will, become dients or involved
injudicial matters dill findthe legal apparatus smilar to what Charles Dickens
described in Blegk House.

We will draw our attention to the adversary legal system where the lawyers have a
very important role and the extent to which ajudge or ajury might dedde onthe
verdict depends onthe anvincing power of the proseautor, respedively the advocate.
There ae many times when espedally the lawyers of the defendant find themselvesin
difficult pasitioninvaving moral precepts or ignoring their own beliefsin asssting
and defending a certain client. Thisiswhy the rules of professonal resporsibili ty,
widely known urder the name of legal ethics, have been created. Their attempt isto
solve the conflicting situations; norethelessredity shows that most of the time the
lawyer has to dedde by himself/herself whether and how he/she will cary out the
client’s request when conflicting ethical principles arise. We will focus on the duty of
confidentially versus the duties to the administration d justiceor of candar, two of
the most debated rules ever. Discusson uponexisting spedfic formulations of the
confidentiality rules will be brought forward and a conclusion d therole of this
extreme partisanship lawyer-client will try to be issued.

There ae many codes of rules that embody principles of legal ethics, some of them
going much more in detail then athers. To give an acourt of the diversity, in the
United States of Americapradicaly every state hasits own code of professonal
resporsibility. There ae dso models, used as example when new bodes of ethicd
rules are generated; such examples are The ABA Modéel Rules of Professional
Conduct or The Rules of the NSW Bar Association, to refer only to the American
extremely mediated side. Very often the form of very spedfic rules such as the Rule
of Confidentiality differs slightly from case to case, which leals to quite significant
differencesin the adua pleading sustained in the @urts. In the United States, for



instance, a document of Professonal Conduct Rules may differ in Idahoin spedfic
matters from the @rrespondng document in California and so on.The ehicd rules
have nat been hamogenized at all and this represents one of the most important
fadors assesang the ladk of their enforcement and the difficulty of implementing
them.

As William Nelson stipulated in ore of the best ever written boolsin thefield o legal
ethics, Mora Ethics, Adversary Justice and Politi cd Theory: ThreeFoundations for
the Law of Professonal Resporsibili ty (see the introductory quate), moral ethics
constitutes amajor factor aff ecting the standards of professonal resporsibili ty. What
is grange enough, bu also very true, isthat the moral ethics factor is underlined and
oppcsed at the same time by the second major term: keeping the alversary system of
liti gation operational. The scope of the hereby paper completely acknowledges and
aacepts the mutual interaction ketween these two fadors. After al, withou having to
ensure the survival and goodfunctioning of the adversary legal system, all | egal ethics
would na be justified and the lawyer would be freeto choose between two
completely oppaite sides. either dedde to help the dient and doeverything to prove
him innccent or refuse to take the case no matter how he got engaged in it, either
assgned or contacted.

Duty of confidentiality versusrulesof candor

When talking about the duty of confidentiality, we have to seeits function against the
badkground d rule of law ideds, to paraphrase one of the ideas expressed by
Bottomley and Parker in Law in Context, Second Edition. On the one hand the duties
of candar impose aset of paositive obligations to bring particular information to the
court; for instance, amost al bodes of ethicd rules have included the obligations to
inform the @urt of legal authorities diredly onthe paint, whether or not they help the
client, andthere ae dso duiesto corred previous evidence which is discovered later
to be untrue. Most of the time thereis also an oligation d “disclosure” of the
documents, bu this can vary substantially from jurisdictionto jurisdictionandit is
applied morelikely in civil cases and nd so often in criminal cases. On the other
hand, the duties to the dient restrict disclosure of any other kinds of information that
might seem relevant otherwise. Lawyers cannat (withou the dient’s consent)
voluntee information that harms the dient because that would certainly breach the
principle of partisanship. * Moreover, they canna divulge directly to the @urt or to
prospedive witnesss the client’s communications, except the cae when the dient
gives his consent. Below, we will analyze some mncrete formulations of the Rules of
Candar toward the Tribural in oppaitionto the Rules of Confidentiality toward the
Client.

We take & main example, the Rules of Professonal Conduct Governing Lawyers
applied by the state of 1daho from 1993.Concerning the rules of candar, the form is
given below:

! Bottomley and Parker describe the principle of partisanship as follows: “The principle of partisanship
generates a duty that lawyers must ad only in the dient’sinterest and not have a onflicting obligation
to anyone dse. It aso generates a duty that their own undeclared interests must not intrude. The duty of
confidentiality, which prevents alawyer from disclosing a dient’s communications without the dient’s
consent, can aso be regarded as gemming from the principle of partisanship. “ (Law in Context
Sewnd Edition, page 152




Rule 3.3.Candar toward Triburdl

(@) A lawyer shall not knowingly:

(1) make afalse statement of material fact or law to triburel;

(2) fail to disclose amaterial fad to triburel when dsclosure is necessary to avoid
asssting acriminal or frauduent ad by the dient;

(3) fail to discloseto the tribural legal authority in the controlli ng jurisdiction knavn
to the lawyer to be diredly adverse to the position d the dient and nd disclosed by
oppasing coursel; or

(4) offer evidencethat the lawyer knows to be false. If alawyer has offered material
evidence and comesto know of itsfalsity, the lawyer shall take reasonable remedial
measures.

(b) The duties gated in paragraph (a) continue to the mnclusion d the proceeding,
and apply even if compliancerequires disclosure of information aherwise proteded
by Rule 1.6.

(c) A lawyer may refuse to difer evidencethat the lawyer reasonably believesisfalse.
(d) In an ex parte proceeding, alawyer shall inform the triburel of all material fads
known to the lawyer, which will enable the tribural to make an informed decision,
whether or nat the fads are alverse.

In contrast with the rules of candar and for the purpose of the discusson we shall
naturally state the Rules of Confidentiality from the same document:

Rule 1.6 Confidentiality of Information

(&) A lawyer shall not reved information relating to representation d a dient unless
the dient consents after consultation, except for disclosures that are impliedly
authorized in order to carry out the representation, and except as dated in (b)

(b) A lawyer may revea such information to the extent the lawyer reasonably believes
necessary:

(2) to prevent the dient from committing a aime, including disclosure of the intention
to commit a aime; or

[The ABA Modd Rules of Professonal Conduct differs from Rule 1.6b)(1) and
states:

"to prevent the dient from committing a aimina ad that the lawyer believesislikely
to result in imminent deah or substantial bodly harm;"]

(2) to establish a daim or defense on behalf of the lawyer in a cntroversy between
the lawyer and the dient, to establish a defenseto a aiminal charge or civil clam
against the lawyer based uponcondtct in which the dient wasinvolved, o to respond
to al egations in any proceealing concerning the lawyer's representation d a dient.

We seethat the rules refer bad to each ather and they are interdependent in away.

It hasto be stated that Idahois considered from the perspective of the rules of
professona conduct asa“typical state”; thus it does not contain very original and
unique perspectives, as it happens for instance with the state of California; for
example the Californian Professonal Condwct Governing Lawyers has within the
sedion concerning the dient-lawyer relation a specia paragraph regarding conflicting



interests due to sexual relations between client and lawyer. An extrad from this
document is the foll owing:
A member shall not:
(1) Require or demand sexual relations with a dient incident to or as a condition
of any professonal representation; or
(2) Employ coercion, intimidation, a undwe influencein entering into sexual
relations with a dient; or
(3) Continue representation d a dient with whom the member has sexual relations
if such sexual relations cause the member to perform legal services incompetently
in violation d rule 3-110.

Even if this document is rather inconclusive for the dedared research topic of this
paper, it points out that spedfic dauses referring to the relation lawyer-client arein
some caes formulated in high detall and very particular context. Thus, the
regionalism and cultural relativity are goplied aso in the cae of legal ethics, we see
the variation even from state to state (it is true, noretheless that Californiain general
has very particular laws and clauses and it always distinguished itself among other
states).

Discussng the Idaho baly of ethicd rulesin particular, neverthelesswithout reducing
the generality more than necessary, we can find obvious implicaions and links to
pradicdly the most important part, the relation between the rules of canda and the
rules of confidentiality, which isthe disclosure of information adverse to the dient
(referenceisin provision (b) of the Rules of Confidentiality) What we natice is that
the confidentiality rule is subjed to limited exceptions. In becoming privy to
information about a dient, alawyer may foreseethat the dient intends srious harm
to another person (even if that isagain under the auspices of he “reasonably believes’
so0). However, to the extent alawyer isrequired or permitted to disclose aclient's
purposes, the dient will beinhibited from reveali ng fads which would enable the
lawyer to coursel against awrongful course of adion. The pulic is better proteded if
full and open communication by the dient is encouraged than if it isinhibited. This
rule seamsto be generally valid, nomatter in what measure the legal ethicsis
complied with. The cnsultation part is dedsive most of thetime. As amatter afaa
they could constitute aseparate process apart the traditional naming, blaming,
claiming, with maybe the same significance.

We muld dstinguish severa situations, which are linked to the partisanship principle,
in particular to the rule of confidentiality (treated versus the rules of candor). First,
the lawyer may not counsel or asgst a dient in conduct that is criminal or frauduent.
Similarly, alawyer has aduty under the Rule 3.3above not to use false evidence This
duty isesentially a special instance of the duty to avoid asssting a dient in criminal
or frauduent condict. Second, the lawyer may have been innacently involved in past
conduwct by the dient that was criminal or frauduent. In such a situation the lawyer
has nat violated the existing conduct, because to "counsel or asgst” criminal or
frauduent conduct requires knowing that the mnduct is of that charader. Now, a
difficulty arises; it is always subjective to “know” that the cnduct is of that character.
In legal terms, pairs like “reasonably believing” are used to justify a major rate of
subjedivity and arbitrariness Thereis aso ancther implication, and that istreaed in
the ABA Professonal code, namely the lawyer may lean that a dient intends
prospedive conduct that is criminal and likely to result in imminent deah or



substantial bodly harm. As gated in paragraph (b)(1), the lawyer has professonal
discretionto revea informationin order to prevent such consequences. The lawyer
may make adisclosure in arder to prevent homicide or serious bodly injury which the
lawyer, again, reasonably believesisintended by aclient.

The lawyer's exercise of discretion requires consideration o such fadors as the nature
of the lawyer's relationship with the dient and with those who might be injured by the
client, the lawyer's own involvement in the transaction and fadors that may extenuate
the conduct in question. The complexity predicted by Nelson, which leads to
obscurity from outside the legal system, isrevealed here perfectly. Where pradicd,
the lawyer shoud seek to persuade the dient to take suitable adion. In any case, a
disclosure alverseto the dient'sinterest shoud be no greder than the lawyer
ressonably believesit is necessary, where “reasonably believes’ remains after all at
the latitude of the lawyer.

Although the mora dilemmas for the lawyers are not at al eliminated, the principles
of professona conduct attempt to dminish them. It is definitely different to do
something because you are compell ed to and your moral guilt does nat matter any
longer; onthe one hand andit isfar easier for lawyersto dedde on something
themselves when they have an dificial guide, in this case the rules of professional
condwct governing lawyers' adivity.

Applying theory to practice

How would alawyer react in cases where he is faced with the moral dilemma?
Studies show that there are not few the caes when lawyers are confronted with cases
of thistype. Let ustake for the sake of the discussion avery clear and concise
example off ered by Bottomley and Parker. We ae deding with a serious criminal
case. Dariusis accused of murder. He almitsto hislawyer, Liz, that hedid it in cold
bloodandin full control. The questionis how would Liz react having this
information? The aithors of Law in Context come to the mnclusion that under the
principles of legal ethics, “Liz can doeverything except become amouthpiecefor
Dariusto assert positively “. Thus, Liz may continue to ad for Darius by probing the
proseaution’s case and argue for an aquital on the grounds that the cae has not come
upto therequired standard of proof beyondreasonable dould. In this resped
Bottomley and Parker include one of the rules of the NSW Bar Association,whichis
not foundin the Idaho principles of professonal condct, for instance “the barrister
shall not falsely suggest that some other committed the off ence darged and shall not
set up an affirmative case inconsistent with such confesson bu may argue that the
evidencetaken as awhadeisinsufficient to amount to proof that the accused is guilty
of the offence darged or that for some reason d law the accused is nat guilty”.

Pradicdly Liz can, under the present legal ethics rules, discredit truthful witnesses of
the proseaution onthe ground d inconsistencies in their dedarations. It hasto be said
that most of the legal ethicists disagree dou the permissbili ty of thisrule. There
have been initiated more projeds of legal rules  that the lawyer shoud not be ale
to discredit truthful witnesses, bu at the same time most of the lawyers (we talk about
the US dimension mainly) regard such propcsal as turning against the good
functioning of the adversarial system as awhole. Andweturn back to Nelson's
argument, that both the concepts of the moral ethics and the operabili ty of the



adversary system are factors for the standards of professonal resporsibility. Aslong
asthey will operate together — and redity shows an increase in the lawyers
emporium in US and in their importance --- there will aways be the need of a
compromise & acertain pant.

Liz might also chocse to resign, bu there are dso rules concerning withdrawal. It is
very unlikely that, nowadays, in a serious process the advocate will be permitted to
withdraw on grounds of being drawn in toofar. There are ehicd restrictions on
refusing to ad; neverthelessthey do nd make the objea of the present paper.

Liz finds herself in amoral dilemma. The legal ethics rules have for her two
contradictory functions: on the one hand, she cannat reved anything of the horrible
murder Darius confessed to her; that isindeal very difficult, even if she withdraw
from the case she still knows this, she pradicdly finds herself in the same position as
apriest. That isthe price of the confidentiality. On the other hand legal ethics, by the
dutiesto the alministration d justice (candor), requires her to dsclose fads that
might be of red danger, that she reasonably believes shoud be disclosed; moreover
she can still ad for her client onthe grounds granted to her by the same legal ethics
precepts.

It isnaot for anything that Dickens saw all the legal system as able&k house, taking
into consideration the dmost paradoxicd situations above. Neverthelessthisis what
happens in the alversary system very often and neverthelessthe adversary system
survives asit survived for so much time. US, the most liti gious ociety in the world
employs the adversary system and it seansto work. There ae problems but there ae
fixed duing the process

| nstead of conclusion

No spedfic conclusion can be formulated concerning the cnflicts within the legal
ethicsitself. The hereby paper pleads that we ae not in measure to draw unique
conclusions abou the role or function d the gparatus of legal ethics. It exists, it is
used, sometimes it fail s, and sometimes it is adjusted. It is an entity and a processin
the same time. We do nd go too far by saying that in away legal ethics aurvives by
itself. It isat least arecurrent process anew rule will be afunction d the old ores
taking into account the experience acumulated by the servants of law.
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